Southern Mallee District Council lq

Minutes of the Confidential Council Meeting held in the Performing Arts Centre
at the Lameroo Regional Community School situated at Bews Terrace
Lameroo on Wednesday 12 June 2013

The Mayor Cr Gordon Hancock opened the meeting at 3.34 pm and welcomed those
in attendance

1 Attendance

Councillors Gordon Hancock [ Mayor ], Jeff Nickolls [ Deputy Mayéor] Allan

Dunsford, Barry Lukins, Neville Pfeiffer, Robert Sexton che Sumr«\é}erton,
Brian Toogood and Alf Walker

Staff in Attendance

Tony Renshaw [ Chief Executive Officer] %,

Sheryn Bennier [ Manager Executive Sérvices and Mmuie\Secretary]
Shona Hyde [ Customer Service Of)f;cer

2  Apologies
Nil

3 Minutes

Cr Sexton mowed Cr Lukms 'seconded that the mmutes of the following meeting
be taken.as redgd and; .‘

recorﬁme'n'd itio

1 Qonfldentl }Councn Meeting held Wednesday 8 May 2013 at 3.04 pm to
4.04; p /

o Carried 1/ 0613
4 Ombmjﬁmén SA Preliminary Investigation

4.1 Letter and Report dated 27 May 2013

Cr Lukins moved Cr Nickolls seconded that the Council receive the letter
and the accompanylng report dated the 27 May 2013

] Carried 2/ 0613

Release &

Nan A0S Fiene oY
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Southern Mallee District Council
Minutes of the Confidential Council Meeting held Wednesday 12 June 2013

4 Ombudsman SA Preliminary Investigation

4.2 Email dated 28 May 2013

Cr Sexton moved Cr Toogood seconded that the Council receive the email
dated the 28 May 2013

Carried 3 /0613
4.3 _The Council's Submission B,
Cr Nickolls moved Cr Toogood seconded that the Géupcil n‘%ﬁg that the
submissions to the Ombudsman were prepared on ﬁ;}' 3‘%

o i,

ntfe,
and accordingly the submissions should remaitign 4

2ntiad bat
711 I*ﬁgfz

N

c

fide

&

‘Larried 4/ 0613

5 Other Business

Nil

6 Closure

conf nifﬁg usiness the Mayor Cr Hancock closed the

ndﬂg%)s sfé}&m thé'Local Government Act Section 91 [7]

There being no fu
confidential meeting;
having considef@%&h
90[3][glg§;§§@9 '

matter be re

agenda itépn in confidence under Section 90 and Section
il'ggders that the item and the minutes relating to the

h éf‘g:o?é'?r%i‘fﬁg;jential basis for a period of 12 months from the
ﬁ%ﬁ%ﬂ this basis the public shall be invited to re-join the




OmbudsmanSA

r"‘"“""“"""‘—-‘w«»n-.- - — S .,,_‘_,_.,_I
o) [
R
Enquiries: Mr Richard Bingham T
Telephone: (08) 8226 8699
Ombudsman reference: 2013100226
Agency reference:
CONFIDENTIAL
Mr Tony Renshaw
Chief Executive Officer
Southern Mallee District Council
PO Box 49

PINNAROO SA 5304

Dear Mr Renshaw
Preliminary investigation of complaint by Ms Marilyn Smith
Thank you for your letter dated 3 May 2013.

The purpose of this letter is to inform you of my provisional views about this complaint. They
are set out in the enclosed report. | have sent a copy to the complainant.

I emphasise that the views | have expressed in my report are tentative only, and are subject
to my receipt and consideration of submissions from the parties. | will be taking into account
these submissions before finalising my views. If you wish to comment on my provisional
views, please provide your comments to me in writing by 14 June 2013. If you have no
comments to make, please let my office know either by letter, email or telephone. If you do
not contact my office by 14 June 2013 | will assume that you have no further comment to
make.

Please note that the report contains information that was obtained in the course of an
investigation that is subject to the confidentiality provision in section 22 of the Ombudsman
Act 1972. The Act also provides that an Ombudsman investigation is to be conducted in
private. You should not disclose the information contained in this letter and report except
where necessary for the purposes of my investigation. If you wish to discuss this letter or my
provisional views with any other person to prepare your comments, it is essential that they
understand that the views expressed are only provisional, and that they should also comply
with the confidentiality requirement.

Yours sincerely

. 4

Richard Binghatn

SA OMBUDSMAN

27 May 2013

Encl

Level 5 East Wing Telephone 08 8226 8699 PO Box 3651 Rundle Mall SA 5000
50 Grenfell Street Facsimile 08 8226 8602 www.ombudsman.sa.gov.au

Adelaide SA 5000 Toll free 1800 182 150 ombudsman@ombudsman.sa.gov.au



OmbudsmanSA

Provisional Report
Preliminary investigation - Ombudsman Act 1972

Complainant Ms Marilyn Smith

Agency Southern Mallee District Council
Ombudsman reference 2013/00226

Agency reference

Date complaint received 2 January 2013

lssues 1.

Jurisdiction

The complaint is within the jurisdiction of hé Ombudsman under the Ombudsman Act 1972.

Investigation

My investigation has inv

the council
tlars from the complainant

ng t 1e.report of an Operatlonal Review prepared by Mr David Hope from
ystems Pty Ltd, December 2011 (the Hope report)

ering the council’s Code of Conduct for Council Employees’ and its Gifts,
Benefits and Hospitality policy?

s preparing this report.

' hitp:/iwww.southermmallee.sa.gov.au/webdata/resources/files/Code%200f%20Conduct%20for%20Council% 20Employees. pdf,

as at 24 May 2013. This code was adopted on 13 March 2013, but the earlier version adopted on 8 December 2010 and
revvewed on 14 December 2011 contains a similar obligation.

? httpu/iwww.southernmaliee.sa.gov.au/webdatalresources/files/Gifts, %20Benefits % 208%20Hospitality % 20Policy.pdf, as at 24
May 2013.

Level 5 East Wing Telephone 08 8226 8699 PO Box 3651 Rundle Mali SA 5000

50 Grenfell Street Facsimile 08 8226 8602 www.ombudsman.sa.gov.au

Adelaide SA 5000 Toll free 1800 182 150 ombudsman@ombudsman.sa.gov.au
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Standard of proof

The standard of proof | have applied in my investigation and report is on the balance of
probabilities. However, in determining whether that standard has been met, in accordance
with the High Court’s decision in Briginshaw v Briginshaw (1938) 60 CLR 336, | have
considered the nature of the assertions made and the consequences if they were to be
upheld. That decusmn recognises that greater care is needed in considering the evidence in
some cases.’ It is best summed up in the decision as follows:

The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given
description, or the gravity of the consequences flowing from a particular finding, are
con3|deratxons which must affect the answer to the question whether the issue has been proved

Background

1. The complainant complained about two issues arising from meetings.o neil.
The first concerns the decision made at its meeting held on 14 er 2012 not to

and the second concerns the acceptance by the. Chief
gift, and his subsequent actions at the council me tin

2. The facility provides accommodation for season
farmers in the Parilla region. ltis managed: ports Grounds & Town

under section 41 of the Local

1 understand that the engagement foliowed from
iant alleging shortcomings particularly in the
ty The engagement it was reported to the council

er of.governance and financial errors In pamcular over a period of 11 years,

he.committee had disposed of the surplus funds that belonged to the council. Mr Hope
\cluded that

there is a clear perception, held by both Council and the PSGTC [i.e. the committee], that the
PSGTC has the unfettered right to dispose of the surplus funds of the facility as it sees fit. This
perception has arisen from the predecessor of the PSGTC, the Parilla Sportsground and Town
and Parilia Institute Committee having such a power under the previous Local Government Act
as a controlling authority, not as a committee of council, which it exercised over a few hundred
dollars a year. Under the current Local Government Act council cannot delegate such a power
to the PSGTC which is a Section 41 committee of council. This perception must be rectified.

® This decision was applied more recently in Neat Holdings Pty Ltd v Karajan Holdings Ply Ltd (1992) 110 ALR 449 at pp449-
. 450, per Mason CJ, Brennan, Deane and Gaudron JJ.

Br/g/nshaw v Briginshaw at pp361-362, per Dixon J.

Agenda for the Ordinary Council Meeting held 9 November 2011, Chief Executive Officer’s report, Part 5.

Operanonal Review of the facility prepared by Mr David Hope, Principal Consultant, Skilmar Systems Pty Lid, December 2011.
7 ibid p5.
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6.  The Hope report also concluded that the council failed to enter budgeted amounts for
the facility into its budgets; and that the council failed to subject the committee to an
annual budget for the 2009/10, 2010/11 and 2011/12 years. It made 15
recommendations principally directed towards the council’s oversight and financial
management of its section 41 committees.

7. Whilst the Hope report found no evidence of impropriety in the operation of the facility,
the complainant alleges theft and financial mismanagement occurred in the past. She
documented these allegations at my request, in letter to me dated 28 January 2013.
These allegations included:

e thatin a letter dated 9 March 2011 the council had provided misleading answers
to 57 questions which the Geranium Ratepayers Association had asked about the
facility and its finances

o that the mayor had reported to the October 2010 council meetmg
had been stolen from the facility, but that it had not been reported to po"
because the person allegedly responsible had left town

e that she had put some specific allegations to Mr Hope.about p
withdrawals which were not used for authorised purpos’” :

e the facility funds had been used to pay expense ed by sporting clubs that
are not council section 41 committees, and that th enied having written
letters which are recorded in the relevant minute: "

e atthe September 2011 council meeting

Services did not properly explain the reas

necessary, to the Parilla Sports Ground a

mtemal transfer was
mmittee account.

be allocated for this purpos ;:b
called.

9.

iew, the Hope report is a comprehensive and instructive document. It concluded
that ‘while there was no suggestion or evidence of impropriety in regard to the

op gration of the facility there were a number of significant failures of governance’.
These arose from the council’s failure to properly manage the finances of the
committee as a section 41 committee of the council.

11. Itis now a matter for the council’s audit committee to oversee the response to the
recommendations made in the Hope report, under section 126(4) of the Local
Government Act. Should the audit committee be unsatisfied with the council’s actions, it
could commission an investigation under section 130A of the Act, perhaps in
conjunction with the council’s independent auditor.

& Minutes of the Ordinary Council Meeting held Wednesday 14 November 2012, ltem 13.1.
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12.  Against this background, | have considered whether there is any administrative error in
the council’s decision to refuse to conduct a further audit. | have concluded that there is
not, for the following reasons:

° whilst the Hope report states that it did not deal in detail with many specific issues
regarding the facility,? it is nonetheless in my view a comprehensive assessment
of the major concerns about the committee’s operations

) the Hope report concludes that there have been significant failures of
governance. To that extent, the specific concerns raised by the complaint have
been acknowledged

) the council advises me that all transactions for the facility have been processed
by council staff, through its general ledger. This process is subject to the council’s
audit committee and its external audit. Any further investigation would thus need
to extend beyond these controls

e the specific concerns relate to matters which are now some time

in the past. This

is likely to increase the difficulty in conducting any further investi ‘ er,
given the findings of the Hope report | consider that there is likely" difficulty in
retrieving evidence and identifying documentation releyant to'an

investigation '

o the council’s decision was made by its elected m
seems clear that they were aware of the backgrour
evidence that they did not make their decision in
which they represent.

lic meeting. It
,'%and I have no
the communities

Opinion

investigate this issue is unnecess
the Ombudsman Act.

13.  The second issue raised by the complaint is that the CEO received a 20 kg bag of

r Farms. The minutes for the council meeting held on 12
 record that the CEO shared the potatoes amongst council members
] omplainant queried whether the CEO contravened the Local
t Act by accepting and sharing this gift.

14.:. Section 110 of the Act requires the council to have in place a code of conduct

governing the behaviour of its employees (including the CEQ). The Act does not
otherwise specifically prohibit the acceptance of gifts by a council employee. The

council’s Code of Conduct for Council Employees' requires employees to comply with
the council’s Gifts, Benefits and Hospitality policy.™ This provides as follows: :

® Executive summary, p5.

I note that it appears that proper notice of motion was given. See the council agenda paper for its meeting held on 14
November 2012, at:

http:l/ww.southemmallee.sa.gov.aulwebdata/resourceslﬁIes/agenda%20nov%20pubtic_20121 109130712.pdf, as at 27 May
2013.

"Minutes of the Ordinary Council Meeting held Wednesday 12 December 2012, item 6.7.

‘zhttp:l!www.southemmauee.sa.gov.au/webdata/resources/ﬁies/Code%ZOof%ZOConduct%20for%20Council%2OEmp!oyees.pdf,
as at 24 May 2013.

13http://www.sc;\uthetrnma!lee.sa.gov.a\u/webdata/resourc:es/ﬁles/Gifts,%ZOBeneﬁts%ZO&"/o20HospitaIity"A;ZOPolicy.pdf, as at 24
May 2013.
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3.2 Acceptance of Benefits

3.2.1 An employee must not accept any benefit from any individual or entity if there may be a
real or potential risk of compromise or conflict of interest.

3.2.2 All benefits (irrelevant of its value) must be declared and may be accepted only when
approved by the Council. The Council approving the benefit will determine if it should be
retained by the Council, the employee, or distributed in some other manner. The approval
shouid be documented and saved in the relevant file.

3.2.3 Where approval cannot be gained, the Chief Executive Officer has the responsibility to
politely refuse the gift. If refusal has the potential to damage Council’s relationship with the
person, company or organisation making the offer, then the gift may be accepted but must be
reported immediately to the Council. Council will make a decision as to whether the gift that
has been accepted will become Council property or whether arrangements shauld be made to
donate it to a charitable institution in the name of the person, company or orgam i
provided the gift.

3.2.4 Under no circumstances are Council members or employees to accep
suppliers’ goods or services at no cost or non-commercial discounts

3.2.5 Benefits are not to be accepted under any circumstan
that the benefit is being offered by a supplier who is i
of goods and services to the Council.

ployee who is aware

embarrassment to the Council.

3.2.7 Council members in a simi

15. e gift at the council meeting complied with
investigate this issue further. In particular, |
consider that having th iCi
compliance with the re hat the council should approve acceptance of the
benefit.
Opinion

/\J'\_/
Richard Binghem
SA OMBUDSMAN

27 May 2013



